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RECOVMENDED ORDER

A formal hearing was conducted in this case on January 21,
2005, in Geen Cove Springs, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Charles F. Tunnicliff, Esquire
Grant G bson, Qualified
Representative
Depart nent of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

For Respondent: Elizabeth and Ronald Tillman, pro se
505 North Orange Avenue
G een Cove Springs, Florida 32043



STATEMENT OF THE | SSUES

The issues are whether Respondent is guilty of certain
vi ol ations of the Food Code, and if so, what penalty shoul d be
i mposed.

PRELI M NARY STATEMENT

On or about March 1, 2004, Petitioner Departnent of
Busi ness and Professional Regulation (Petitioner) filed an
Adm ni strative Conpl ai nt agai nst Respondent Rich's BBQ
(Respondent). The Adm nistrative Conpl ai nt charged Respondent
with violations of Chapter 509, Florida Statutes (2003), and the
rul es promul gated thereto, governing Respondent's operation.
Specifically, the Adm nistrative Conplaint alleged that
Respondent had viol ated five provisions of the Food Code, 1999

Recommendati ons of the United States Public Health Service/ Food

and Drug Administration (Food Code), and one provision of the

National Fire Protection Act of 1996.

On March 12, 2004, Respondent requested an admi nistrative
hearing to chall enge the charges against it. On Novenber 1,
2004, Petitioner referred the request to the Division of
Adm ni strative Hearing.

In a Notice Hearing dated Novenber 16, 2004, the

under si gned schedul ed the hearing for January 21, 2005.



During the hearing, Petitioner presented the testinony of
Dani el Fulton, Petitioner's Senior Sanitation and Safety
Specialist. Petitioner offered three exhibits that were
accepted as evi dence.

Respondent's owners, Elizabeth and Ronald Tillman testified
on Respondent's behalf. Respondent offered two exhibits that
were accepted as evi dence.

The Transcript was filed on February 9, 2005. Petitioner
filed a Proposed Recommended Order on February 18, 2005. As of
the date that this Recormended Order was issued, Respondent had
not filed proposed findings of fact and concl usions of |aw.

Al'l references hereinafter shall be to Florida Statutes
(2004) unl ess otherw se specified.

FI NDI NGS OF FACT

1. At all tinmes material here, Respondent was |icensed and
regul ated by Petitioner. Respondent operated under License No.
20-00805-R, in a leased facility in Geen Coves Springs,

Fl ori da.

2. On Decenber 26, 2003, Daniel Fulton, Petitioner's
Senior Sanitation and Safety Specialist, perfornmed a routine
i nspection of Respondent's prem ses. During the inspection,

M. Fulton prepared a Food Service |Inspection Report (FSIR)

setting forth his findings. M. Fulton gave Respondent's



manager a copy of the report and expl ained each finding as a
citation/violation.

3. On January 27, 2004, M. Fulton re-inspected
Respondent's prem ses. During the re-inspection, M. Fulton
prepared a Cal |l back I nspection Report, setting forth his
findings. Based on his observations, M. Fulton |listed
citations on the Call back I nspection Report that had not been
corrected after the Decenber 2003 inspection.

4. According to the Call back I nspection Report, the gas
equi pnment in Respondent's pit area still did not have a fire
suppressi on systemover it. Typically, this would constitute a
critical violation. However, during the hearing, Respondent
provi ded evidence that the Cay County Fire Inspector considered
the current configuration of the hood exhaust systemto be
acceptable to the Cay County Departnent of Public Safety.
Petitioner's Proposed Recormended Order indicates that it has
wi thdrawn the allegation that Respondent violated the Nationa
Fire Protection Act of 1996.

5. On January 27, 2004, M. Fulton observed that an
out si de cooker was not properly enclosed, creating a critical
violation. The walls that encl osed Respondent's cooker were not
at least four feet high. The area was not properly screened
bet ween the existing walls and the roof. 1In fact, the roof did

not cover part of the area where the cooker was | ocated.



6. On January 27, 2004, M. Fulton observed that a faucet
or hose bib did not have a back-flow prevention device. The
| ack of a back-flow prevention device created a critical
vi ol ati on.

7. On January 27, 2004, M. Fulton observed that there was
a bl ack substance on the interior of an ice machine's lid. The
Decenber 2003 FSIR did not list this citation as a critical
concern that nust be corrected i nmediately. However, M. Fulton
provi ded persuasive testinony that ice is consumabl e and t hat
any foreign black substance in the interior of an ice nmachine
constituted a critical violation.

8. During the Decenber 2003 inspection, M. Fulton cited
Respondent for not havi ng adequate sneeze protection over the
soup pot on the buffet bar. Sinply placing a lid on the crock
pot was not sufficient to provide that protection when custoners
renoved the lid.

9. After the Decenber 2003 inspection, Respondent decided
to adjust the height of the crock pot to provide nore sneeze
protection. In nmaking the adjustnents, Respondent was car eful
not to let the soup becone inaccessible for children and
di sabl ed custoners in wheelchairs.

10. On January 27, 2004, M. Fulton observed that the
crock pot containing soup at the buffet bar continued to have

i nadequat e sneeze protection for a person of average hei ght,



approximately five feet and six inches. The sneeze protection
over the crock pot was not properly adjusted until M. Fulton
conducted a third inspection in October 2004. The |ack of
adequat e sneeze protection did not constitute a critical

vi ol ati on.

11. On January 27, 2004, M. Fulton observed that the
inside Iight of a reach-in cooler was not operational.
Respondent ordered the replacenent |ight after the Decenber 2003
i nspection, but had not received it at the tinme of the call back
i nspection in January 2004. This was not a critical violation.

12. Respondent was aware of all of the above-referenced
violations after the Decenber 2003 inspection. Respondent had
not corrected themat the tinme of the January 2004 inspection.

13. I n June 2004, Elizabeth Tillnman, one of Respondent's
owners took over Respondent's day-to-day nmanagenent. By the
time that M. Fulton inspected the prem ses in October 2004, al
vi ol ati ons had been corrected except for violations that
requi red buil ding construction by a new owner of the |eased
preni ses.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida

St at ut es.



15. Petitioner has the burden of proving by clear and
convi nci ng evi dence that Respondent has viol ated Chapter 509,
Florida Statutes, as alleged in the Adm nistrative Conpl aint,
and is therefore subject to an admnistrative fine. See Dept.

of Banki ng and Fi nance, Division of Securities and | nvestor

Protection v. Gsborne Stern and Conpany, 670 So. 2d 932(Fl a.

1996). Petitioner has net its burden in every respect.
16. In setting forth Petitioner's duties, Section 509.032,
Florida Statutes, states as follows in relevant part:

(1) GENERAL.--The division shall carry
out all of the provisions of this chapter
and all other applicable laws and rul es
relating to the inspection or regulation of

public food service establishments for
t he purpose of safeguarding the public
heal th, safety, and welfare.

(2) | NSPECTI ON OF PREM SES. - -

(a) The division has responsibility
and jurisdiction for all inspections
required by this chapter. The division has
responsibility for quality assurance. Each
I icensed establishnent shall be inspected at
| east biannually . . . and shall be
i nspected at such other tines as the
division determnes is necessary to ensure
the public's health, safety, and welfare.

* * %

(d) The division shall adopt and
enforce sanitation rules consistent with | aw
to ensure the protection of the public from
food-borne illness in those establishnents
licensed under this chapter. These rules
shal | provide the standards and requirenents
for obtaining, storing, preparing,



processi ng, serving, or displaying food in
public food service establishnents,
approvi ng public food service establishnment
facility plans, conducting necessary public
food service establishnent inspections for
conpliance with sanitation regulations .
and for other such responsibilities deened
necessary by the division.

* * %

(3) SAN TARY STANDARDS; EMERGENCI ES;
TEMPORARY FOOD SERVI CE EVENTS. -- The di vi si on
shall: (a) Prescribe sanitary standards
whi ch shall be enforced in public food
servi ce establishnents.

* * *

(6) RULEMAKI NG AUTHORI TY. - - The
di vi sion shall adopt such rules as are
necessary to carry out the provisions of
this chapter

17. Petitioner has adopted rules that incorporate certain

provi sions of the Food Code, 2001 Recommendations of the United

States Public Health Service/ Food and Drug Administration, the

2001 Food Code Errata Sheet (August 23, 2002), and Suppl enent to

the 2001 FDA Food Code (August 29, 2003 (Food Code). See Fla.

Admin. Code Rules 61G 1.001, 61C-1.004(1), 61GC 4.010(1), 61C-
4.010(5), and 61C-4.010(6).
18. Florida Adm nistrative Code Rule 61G 4.010(1)
i ncor porates Food Code Rule 3-306.11, which states as follows in
pertinent part:
Except for nuts in the shell and whol e,

raw fruits and vegetables that are intended
for hulling, peeling, or washing by the



consuner before consunption, food on display
shal |l be protected fromcontam nation by the
use of packagi ng; counter, service |ine, or
sal ad bar food guards; display cases; or
ot her effective neans.
Respondent violated this provision of the Food Code by failing
to provi de adequate sneeze protection for the soup pot.
19. Florida Admi nistrative Code Rule 61GC 4.010(5)
i ncor porates Food Code Rule 4-601.11(b), which states as foll ows
in pertinent part:
The food-contact surfaces, of cooking
equi pnent and pans shall be kept free of
encrusted grease deposits and ot her soi
accunul ati ons.
Respondent violated this provision of the Food Code by failing
to keep the interior of the ice machine clean and free of any
foreign black substance.
20. Florida Admnistrative Code Rule 61G 1.004(1)
i ncorporates Food Code Rule 5-202.14, which states as follows in
rel evant part:
A backfl ow or backsi phonage- preventi on
device installed on a water supply system
shall nmeet Anerican Society of Sanitary
Engi neering (A.S.S.E.) standards for
construction, installation, maintenance,
i nspection, and testing for that specific
application and type of device.
Respondent violated this provision of the Food Code by not

havi ng a back-fl ow prevention device attached to the faucet or

hose bi b.



21. Florida Adm nistrative Code Rule 61G 4. 010(6)

i ncor porates Food Code Rule 6-202.15, which states as follows in

rel evant part:
(a) Except as specified in
[ paragraphs] (b), (c) and (e) and under
[ paragraph] (d) of this section, outer
openi ngs of a food establishnment shall be
protected against the entry of insects and
rodents by:

(1) Filling or closing holes and ot her
gaps along floors, walls, and ceilings;

(2) dosed, tight-fitting w ndows; and

(3) Solid, self-closing, tight-fitting
doors.

Respondent violated this provision of the Food Code by failing
to properly encl ose an outside cooker.

22. Florida Adm nistrative Code Rule 61G 4.010(6)
i ncor porates Food Code Rule 6-303.11(b), which provides a
follows in pertinent part:

(b) At least 220 lux (20 foot
candl es):

(2) Inside equipnent such as reach-in
and under -counter refrigerators.

Respondent violated this provision of the Food Code by failing
to have the appropriate light in a reach-in cooler.
23. Pursuant to Section 509.261(1)(a), Florida Statutes,

any public food establishment that has operated or is operating
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in violation of Chapter 509, Florida Statutes, or the applicable
rules, is subject to fines not to exceed $1, 000. 00 per offense.
In this case, clear and convincing evidence indicates that
Respondent was guilty of violating four provisions of the Food
Code in January 2004.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That Petitioner enter a final order requiring Respondent to
pay an administrative penalty in the anmount of $1, 000. 00.

DONE AND ENTERED this 9th day of March, 20005, in

Tal | ahassee, Leon County, Flori da.

W%‘ Yoo

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 9th day of Mrch, 2005.

11



COPI ES FURNI SHED

Charles F. Tunnicliff, Esquire
Grant G bson, Qualified
Representati ve
Departnment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

El i zabeth and Ronald Till man
505 North Orange Avenue
Green Cove Springs, Florida 32043

Ceof f Luebkemann, Director
Depart ment of Busi ness and
Pr of essi onal Regul ati on
D vi sion of Hotel and Restaurants
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Leon Bi egal ski, General Counsel
Depart nment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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